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PU
RPOSE

St John Fisher Catholic 
Com

prehensive School

The school’s relocation to a 
new

ly constructed building 
on a neighbouring site 

allow
ed for the release of 

funds from
 the original site.  

This docum
ent has been produced by LocatED

 Property Lim
ited (LocatED

), 
an arm

’s-length body to the D
epartm

ent for Education. LocatED
 exists to 

provide advice to schools, m
ulti-academ

y trusts and other educational 
bodies to help them

 solve com
plex property challenges; secure sites for 

new
 schools at the best m

arket price; m
anage sites held for schools; 

deliver school-led m
ixed-use developm

ents; and helping to decarbonise 
the school estate.

The docum
ent is intended to provide advice to individuals and bodies w

ith 
responsibility for, or an interest in, education buildings and land w

hen 
considering developm

ent opportunities. Such parties w
ould include,  

but are not lim
ited to:

School leaders

Governors

Trustees of schools

Charity trustees of academ
ies and academ

y trusts

D
iocesan authorities and other religious authorities

Local authorities

School business professionals

Any other party w
ith an interest in schools or school land

This docum
ent is not a substitute for external professional advice; how

ever,  
it can be used to help guide the progress of developm

ent projects  
and deliver successful outcom

es.

Parties should be m
indful of their statutory and contractual obligations 

in disposing of assets and the obligations and requirem
ents, w

here 
applicable, that apply to public bodies, and to seek appropriate professional 
advice w

here required. Parties should also be aw
are of specific charitable 

characteristics w
hich apply to som

e school land.

The docum
ent relates solely to state-funded schools, w

hether m
aintained  

or academ
ies

W
hilst this docum

ent relates to the developm
ent and disposal of land to 

release capital, there are other options to generate revenue through the 
estate, for exam

ple through lettings, or for energy generation, but these are 
not covered here.
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BACKGROU
N

D TO TH
IS 

DOCU
M

EN
T

The English school estate, at an estim
ated 50,000 H

A represents one of 
the country’s single largest land holdings. Ow

nership across the estate 
is disparate, w

ith the Secretary of State holding less than 1%
 and the 

rem
aining land split betw

een local authorities, m
ulti academ

y trusts, 
diocesan boards of education and other education trusts. The size of 

individual school sites also varies significantly, w
ith som

e schools having 
either lim

ited or excess space.

The governm
ent recently published the Governm

ent Property Strategy 
2022-2030 w

hich sets out the am
bition for a sm

aller, better and greener 
governm

ent estate. Although the school estate is not specifically included 
in the governm

ent’s property strategy, the principles set out in the 
docum

ent can equally be applied. U
sing school estates m

ore efficiently  
can create opportunities to save m

oney or invest elsew
here in the estate. 

This should be considered as part of a good estate strategy.

D
fE’s Good Estate M

anagem
ent for Schools (GEM

S) guidance provides  
a com

prehensive handbook on the essentials of m
anaging a school estate. 

This docum
ent  should be read alongside the GEM

S guidance, providing 
specific advice on the considerations that should be m

ade w
hen assessing 

the potential to release capital from
 underutilised land.  

It should be noted that in m
any cases the freehold ow

ner of the land 
m

ay not be the sam
e as the responsible body (RB), for exam

ple w
here 

academ
y trusts occupy local authority land, or w

here m
aintained schools 

or academ
ies occupy land held by charitable site trustees. It is highly likely 

that freeholders w
ill need to consent to any w

orks, so it is essential that 
they are consulted at the earliest opportunity to gauge support for the 
proposals and better understand any legal or charitable restrictions on  

the land that m
ay apply.

This docum
ent in no w

ay advocates for the disposal of school land. It is 
recom

m
ended that responsible bodies explore alternative funding options 

prior to disposing.
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W
hen considering the developm

ent 
of school land, w

e recom
m

end that 
all potentially affected stakeholders 
are identified at an early stage in a 
stakeholder engagem

ent plan.

If the RB is looking for potential to release 
capital from

 their estates, this should be 
assessed once existing capital funding and 
grant funding (e.g. Condition Im

provem
ent 

Fund (CIF)) have been explored and 
exhausted.

PROJECT 
M

AN
AGEM

EN
T
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anagem
ent
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Consultants

26

Site surveys
26

Planning Consultancy
27

M
aster-planning and design

Cost consultancy

Review
ing the feasibility: key 
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D
evelopm
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Once the initial assessm
ents are 

com
plete, and assum

ing that they show
 

that there is potential for the proposed 
schem

e, consideration should be given to 
the optim

al route to progress the project. 

Once a decision to proceed w
ith the 

developm
ent  has been m

ade and the 
requisite consents (if required) have been 
obtained a suitable disposal strategy for 
the site should be established. 

Routes to m
arket

9
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PROJECT M
AN

AGEM
EN

T
Prior to com

m
encing any project, the skills and experience w

ithin the 
leadership team

 should be review
ed to establish w

hether there is sufficient 
expertise to deliver the proposed project. A project m

anager should be 
identified to lead the project and be responsible for the day-to-day delivery 

of tasks. At an early stage, consideration should be given to w
hether 

appropriate governance structures are in place and w
hether a specific 

project board or steering group should be established. Finally, the funding 
of, and accounting treatm

ent for project expenditure should be considered 
and any requisite approvals secured before entering into any spending 
com

m
itm

ents. The m
ore com

plex the project is likely to be, the greater 
the im

portance of establishing appropriate governance structures and an 
experienced project delivery team

.
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Developm
ent of any type 

is com
plex and can affect 

m
ultiple stakeholders. W

hen 
considering the developm
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of school land, w
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end 
that all potentially affected 
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an early stage in a stakeholder 
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Assessing 
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Once the initial assessm

ents 
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 that there is 
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schem
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be given to the optim

al route 
to progress the project. 
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U
nderstanding your site

01

Underutilised and surplus land 

Technical considerations

Planning considerations

Legal m
atters

STAGE 1: U
N

DERSTAN
DIN

G YOU
R SITE

W
hen looking for potential to release capital from

 school estates, sites should be assessed  
to establish: 

These subjects are considered in m
ore detail below

.

U
N

DERU
TILISED AN

D SU
RPLU

S LAN
D

W
hen considering a site’s developm

ent potential, a useful starting point is D
fE’s 

area guidelines for playing field land at existing schools as set out in the D
fE 

guidance: Involving the Secretary of State in land transactions.  This is non 
statutory guidance setting out how

 and w
hen to involve the Secretary of State in 

transactions involving school land.

An initial estim
ate of the potential quantum

 of surplus land can be calculated by com
paring the 

school’s actual site area w
ith the areas set out in the area guidelines. The docum

ent sets out how
 

these areas should be calculated.

W
hile an assessm

ent against the guideline areas w
ill give an indication of the ‘m

athem
atical’ surplus, 

it is im
portant to consider the actual and potential usage of the land in question by both the school 

and if applicable, the local com
m

unity.

These assessm
ents should be undertaken in conjunction w

ith D
fE and local education authority 

forw
ard planning team

s to ensure consideration is given to future pupil projections.

W
hether there is any land or buildings that are underutilised and / or surplus to 

requirem
ents

The view
s of the relevant freeholder

W
hether there are any significant physical or legal constraints to developm

ent, noting that 
there are often title restrictions that prevent school land being used for purposes other than 
for education 

W
hether developm

ent w
ould be supported by the local planning authority

W
hether any disposal or change of use, and any use of proceeds, is likely to be supported  

by the relevant landow
ner and by the Secretary of State for Education.
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LEGAL M
ATTERS

U
nderstanding the legal ow

nership of the site is essential before progressing any 
developm

ent or construction project. It is im
portant to check w

ho holds the freehold 
for the school land, and to engage early w

ith the landow
ner and any other interested 

parties, ensuring explicit consent is obtained before the project progresses. A 
title review

 should be undertaken at an early stage to ensure there are no legal 
m

atters that could prevent the developm
ent progressing or cause a breach of legal obligations or 

restrictions. This should be com
pleted by appropriately qualified legal advisors. A key starting point is 

to understand the physical extent of the legal boundary of the school site.

M
atters that should be review

ed include (but are not lim
ited to):

Title m
atters 

Specifically land 
ow

nership and 
restrictive covenants 

Land ow
nership 

It should be established w
ho 

holds the freehold to the 
land. Regardless of w

ho is 
responsible for running the 
school. Explicit approval to 
progress the project from

 the 
freeholder and / or landlord,  
as w

ell as agreem
ent over the 

use of proceeds, w
ill need to  

be sought.

Restrictive covenants
These are legal constraints, 
w

hich m
ay relate to the use  

of the land or its disposal. 
Restrictive covenants could 
prevent the developm

ent 
progressing, or there m

ay be a 
requirem

ent to seek approval 
from

 the beneficiary of the 
covenant prior to undertaking 
any w

ork. This could have cost 
and tim

e im
plications for the 

project.

Charges on title 
Grant, loans or m

ortgages 
w

ill need to be discharged 
betw

een parties prior to 
disposal, as these m

atters 
cannot be transferred. The 
consent of any funder m

ay 
also to be required prior to  
any developm

ent taking place.

If the land is occupied under 
a lease, then the term

s of 
the lease need to be checked 
to ensure that the proposed 
developm

ent and/ or change 
of use is perm

itted. School 
sites are often held under an 
‘academ

y lease’, w
hich restricts 

the tenant’s use of the site to 
education use only. In this case, 
consent w

ill be required from
 

the landlord to progress the 
project.

Other legal m
atters affecting the land:

PLAN
N

IN
G CON

SIDERATION
S

The local planning authority (LPA), the Local Plan and any supplem
entary planning 

docum
ents should be consulted to establish w

hether the proposed developm
ent 

com
plies w

ith local and national planning policy. In addition, the planning history 
of the land and the surrounding area should be review

ed to establish if there are 
any notable planning application refusals or perm

issions that could establish a 
precedent for the proposed developm

ent.

Key m
atters that should be considered include:

Legal advisors should be asked to 
undertake due diligence to establish 
m

atters such as: 
1. 

W
hether the land abuts an adopted 

public highw
ay

2. 
W

hether the land is connected to m
ains 

services and other utilities
3. 

The status of any planning applications 
in proxim

ity to the land
4. 

W
hether there is potential for the land  

to be contam
inated

Other docum
ented (or undocum

ented) legal 
m

atters that could affect developm
ent of 

the land  should be identified. These could 
include unregistered interests in the land, 
or other rights that m

ay be exercised, 
including rights of w

ay. In addition, 
confirm

ation should be sought  from
 the 

school that there are no other m
atters  or 

inform
al arrangem

ents in place that could 
affect the proposed developm

ent. 

A
B

It is recom
m

ended that this inform
ation is sought at an early stage to ensure that any m

atters that 
could restrict developm

ent and/or prevent the future disposal are identified and resolved.

Advice on all legal m
atters should be sought from

 specialist legal advisors.

W
hether the land is in a protected area (e.g. Green Belt/ M

etropolitan Open Land, Site  
of Special Scientific Interest, N

ational Park etc)

W
hether the land is w

ithin a settlem
ent’s defined developm

ent boundary

12

W
hether any of the buildings on the land, or in close proxim

ity to it, are listed, or  
are deem

ed heritage assets
3

17
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W
hether the land is in a flood zone

4

W
hether the land itself is protected (education land is generally protected, either  

as public open space, playing field land or sports facilities).
5Given the protected nature of education land, it is likely that for any developm

ent to progress, 
m

easures w
ill be required to m

itigate any planning harm
 caused by the developm

ent. Such m
easures 

could include:

Im
proved school facilities, especially sporting facilities for education and the w

ider 
com

m
unity

D
elivery of affordable hom

es for the com
m

unity. 

12Specialist planning advice from
 a suitably qualified planning consultant should be sought to assist 

w
ith these m

atters.TECH
N

ICAL CON
SIDERATION

S
Technical constraints should be identified at an early stage, particularly those 
constraints that m

ay affect the developm
ent potential and/or viability of the site. 

M
atters that should be considered include:

1. 
W

hether the layout of the existing buildings on the w
ider site facilitates, or inhibits the 

developm
ent of the land

2. 
W

hether there is suitable pedestrian and vehicular access to the proposed developm
ent 

land

3. 
W

hether the land is connected to m
ains utilities and services, and w

hether there is 
sufficient capacity in the various netw

orks for the proposed developm
ent

4. 
W

hether the ground conditions, and topography are suitable for the proposed 
developm

ent, and that any potential for ground contam
ination has been exam

ined

5. 
W

hether there are any other environm
ental factors to consider (e.g. existence of w

ildlife, 
w

oodland or other flora and fauna).

Specialist technical advice from
 a suitably qualified consultant should be sought to assist w

ith these 
m

atters.

Once technical constraints have been identified, a suitable m
itigation plan can be im

plem
ented.
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Identifying Stakeholders 
and Engagem

ent

02

TH
E SCH

OOL

COM
M

UN
ITY

STAKEH
OLDERS

STATUTORY
AUTH

ORITIES

DFE

The school’s 
governing body

Trustees 
of the school

The w
ider 

school com
m

unity 

Local 
com

m
unity groups

Local sports clubs

The local authority

The local 
planning authority

Sport England

The local diocese or 
appropriate faith body 
for disposals of land 

at schools w
ith a religious 

character.

Teachers

Local 
education 
authority

Parents

Pupils

Any charitable site trustees 
that hold land for 

the purposes of the school, 
even w

here it is not the trustees’ 
land on the site that

 is being proposed for disposal 
or developm

ent.

D
evelopm

ent of any type is com
plex and can affect m

ultiple stakeholders. W
hen considering the 

developm
ent of school land, w

e recom
m

end that all potentially affected stakeholders are identified at 
an early stage in a stakeholder engagem

ent plan.

W
hilst every developm

ent project is different, w
e suggest as a m

inim
um

 the follow
ing stakeholders 

should be engaged:

N
ote that this is separate from

 any additional consultation required by the Secretary of State  
in relation to the disposal or change of use of school land further outlined below

.



STAGE 2: STAK
EH

OLDER IDEN
TIFICATION

  
AN

D EN
GAGEM

EN
T 

Consideration should be given as to the best tim
e to engage different stakeholders. Prior to 

engagem
ent, the reasons for undertaking the project and its benefits should be clearly articulated. 

Given the sensitive nature of developing school land, an assessm
ent should be m

ade  that there is  
a reasonable likelihood of the project com

m
encing, prior to engaging w

ider stakeholders. 
Consultation should be m

eaningful and early enough to give stakeholders the opportunity to input 
into the evolution of the project.

SPORT EN
GLAN

D EN
GAGEM

EN
T

LAN
D DISPOSALS REQU

IRIN
G TH

E SECRETARY  
OF STATE’S PRIOR CON

SEN
T OR N

OTIFICATION

Should the disposal area include playing fields, Sport England should be consulted 
on the possible loss of playing fields. Sport England w

ill seek to protect and 
enhance all playing pitches and w

ill resist the loss of any playing fields unless its 
exem

ption criteria can be m
et. The definition of w

hat constitutes playing field land  
is broad and advice should be sought from

 Sport England w
here necessary.

The disposal of publicly funded education land requires the Secretary of State’s 
prior consent (or in som

e cases notification to the Secretary of State). This includes 
both playing field land and non-playing field land (e.g. buildings). 

D
ifferent rules apply depending on w

ho holds or controls the land, the nature of the proposed 
transaction , and the type of land involved.

The requirem
ents in legislation are found in:

Academ
ies 

Act 2010 
schedule 1

School 
Standards and 

Fram
ew

ork 
Act 1998 

section 77

School 
Standards and 

Fram
ew

ork 
Act 1998 

schedule 22.

For academ
y trusts, additional requirem

ents are included in the trust’s funding agreem
ent and  

The Academ
y Trust H

andbook. 

Applications are dealt w
ith by the Land Transactions team

 w
ithin the  D

fE’s Capital D
irectorate. 

It is im
portant to consult DfE’s guidance on how

 and w
hen to involve the Secretary of State in land 

transactions: 

There is a policy presum
ption against the loss of school land, w

hich is particularly strong in the case 
of playing field land. 

It is recom
m

ended to engage the D
fE’s Land Transactions’ team

 as early as possible.

The team
 m

ay assess early-stage proposals and provide pre-application advice. This w
ill help inform

 
the design in the feasibility stage and ensure that w

ork is not abortive.

Once the land disposal proposal is developed, it is likely that there w
ill be a requirem

ent to subm
it  

an application to the Land Transactions Team
 as set out in the guidance. 

W
here the proposal involves disposal of playing field land, consultation m

ust also be carried out 
in accordance w

ith the guidance. Any application is likely to be referred to the School Playing 
Field Advisory Panel, w

hich provides the Secretary of State w
ith advice on the extent to w

hich an 
application to dispose of playing fields m

eets current policy and legislation.

23
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Assessing Feasibility

03

Consultants

M
aster-planning and design

Planning Consultancy

Site Surveys

Cost consultancy

Developm
ent and viability consultancy

Review
ing the feasibility: 

key considerations

STAGE 3: ASSESSIN
G FEASIBILITY

Once the initial assessm
ents are com

plete, and assum
ing that they show

 that there is potential for 
the proposed schem

e, consideration should be given to the optim
al route to progress the project. 

M
ore com

plex projects m
ay require further feasibility w

ork to de-risk the opportunity, w
hereas it  

m
ay be possible to identify and dispose of part of a school site w

ithout the need for substantial  
further w

ork.

The route taken w
ill depend on several factors, including:

The level of expertise and experience w
ithin the project team

The tim
e and financial resource requirem

ents of the project

M
arket dem

and for the proposed developm
ent

The com
plexity and risk profile of the project

A feasibility study provides the next level of detail for the project.

Its purpose is to establish: 

The type and 
quantum

 of 
developm

ent that 
could be achieved 
on the land 
(including any 
proposed school 
im

provem
ent 

w
orks across the 

w
ider site)

The viability of 
the proposed 
developm

ent

The m
ost suitable 

route to m
arket

A
B

C

25



CON
SU

LTAN
TS

SITE SU
RVEYS

To ensure a com
prehensive feasibility study is com

pleted, a suitably qualified 
professional team

  should be identified and appointed. To reduce the project team
’s 

resource requirem
ents, consideration could be given to appointing a single m

ulti-
disciplinary consultant. 

The follow
ing core services are likely to be required at this stage:

At an early stage in the feasibility process, the project team
 should w

ork w
ith the 

consultancy team
 to identify the extent of any surveys that w

ill be required to inform
 

the design and identify (and then m
itigate) any risks relating to the developm

ent 
of the land. The particular surveys required w

ill vary from
 site to site, but som

e 
com

m
on requirem

ents include:

Planning 
consultancy

M
aster-

planning/ 
design 

consultancy

Cost 
consultancy

Developm
ent 

and viability 
consultancy

In addition, a m
ultidisciplinary consultant w

ill be able to advise on, and instruct relevant surveys  
that w

ill inform
 the design and procure any additional specialist consultancy as required.

The project team
 should be m

indful of statutory obligations regarding the procurem
ent and 

appointm
ent of consultants, and should w

ork w
ith its’ procurem

ent advisors, to identify to identify 
a suitable route to procure the relevant services. to support procurem

ent. Prior to appointm
ent, 

confirm
ation should be sought that the consultancy team

 has suitable experience to deliver the 
project.

It is essential that all consultants are able to provide an appropriate level of professional indem
nity 

cover, together w
ith appropriate letters of reliance/ collateral w

arranties so that current and any 
future interested parties can rely on the w

ork that has been undertaken. Further legal advice should 
be sought to ensure the form

 of w
arranty is suitable for the proposed developm

ent.

Topographic survey

Air quality assessm
ent

Transport/ highw
ays assessm

ent

U
tilities survey

Phase 1 ground investigation

Ecology assessm
ent

Acoustic survey

H
eritage assessm

ent.

PLAN
N

IN
G CON

SU
LTAN

CY

M
ASTER-PLAN

N
IN

G AN
D DESIGN

The key to any successful project is to ensure that the proposed use is acceptable 
in planning term

s. A planning consultant w
ill advise on ‘the art of the possible’ and 

w
ill be inform

ed by the Local Plan and other supplem
entary planning docum

ents 
as w

ell as relevant planning history and national planning guidance (as set out in 
the N

ational Planning Policy Fram
ew

ork). The project team
 should w

ork w
ith its 

planning consultants to establish a suitable planning strategy for the schem
e, w

hich could include 
pre-application engagem

ent and/or subm
itting a full or outline planning application for the schem

e. 
The planning consultant should also identify the key planning risks and provide solutions to m

itigate 
them

.

The m
asterplan for the proposed developm

ent should be inform
ed by the 

constraints and opportunities identified in the planning appraisal, understanding 
of the local property m

arket, surveys, consultation w
ith stakeholders and through 

understanding the local area. Factors that w
ill be considered include:

M
aster-planning is usually an iterative process that w

ill be inform
ed by engagem

ent w
ith key 

stakeholders, including the local planning authority. The level of detail required w
ill vary depending 

on the com
plexity of the project (w

ith m
ore detail required for m

ore com
plex projects) and the 

anticipated disposal strategy.

M
arket dem

and

The layout of the school buildings and playing fields

Pedestrian and vehicular access to the site

The topography of the site

The height, m
assing and type of the surrounding built environm

ent

The local transport infrastructure

27
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COST CON
SU

LTAN
CY

DEVELOPM
EN

T AN
D VIABILITY CON

SU
LTAN

CY

REVIEW
IN

G TH
E FEASIBILITY: K

EY CON
SIDERATION

S

The design team
 should w

ork closely w
ith cost consultants to ensure that the 

proposed developm
ent is affordable. Cost consultants w

ill be able to advise on the 
cost of delivering the project, including any abnorm

al costs. Costs for any school 
im

provem
ent w

orks should be considered at an early stage to ensure that the 
project can be achieved w

ithin the budget.

D
evelopm

ent and viability consultants w
ill w

ork closely w
ith the project team

 to 
ensure the schem

e m
axim

ises the potential land receipt. Based on relevant and 
up to date m

arket know
ledge, consultants w

ill advise on the m
ost com

m
ercially 

advantageous use or uses for the site, as w
ell as the best layout to m

ake the m
ost 

of the opportunity. 

D
evelopm

ent consultants should also w
ork to devise an appropriate land disposal strategy, w

hich w
ill 

vary from
 site to site and depend on m

arket conditions and local dem
and. D

evelopm
ent consultants 

should be able to advise on the m
ost suitable route to m

arket and provide a disposal strategy for 
consideration.

Once the feasibility study is com
plete, consideration should be given to w

hether 
there rem

ains a strong case for progressing the proposed developm
ent. Care should 

be taken to ensure that potential land receipt is sufficient to cover the cost of the 
proposed school im

provem
ent w

orks, w
ith a contingency to allow

 for any uplift in 
costs. Consideration should also be given to the risks associate w

ith the proposals 
and w

hether suitable m
itigation strategies have been identified.

London River Academ
y

Planning consent w
as 

granted in 2023 for a m
ixed-

use developm
ent in Barnes, 

south w
est London, to 

include a 90-place special 
school alongside a new

 
outpatient clinic
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D
elivery

04

Disposal structures

H
eads of Term

s, contract 
negotiation and m

anagem
ent

Routes to m
arket

STAGE 4: DELIVERY 
Once a decision to proceed w

ith the developm
ent  has been m

ade and the requisite consents (if 
required) have been obtained a suitable disposal strategy for the site should be established. This 
should be prepared by w

orking closely w
ith the consultancy team

.  The preferred route w
ill be 

established as part of the feasibility study and should take account of the need to secure value for 
m

oney at the sam
e tim

e as m
anaging risk. 

ROU
TES TO M

ARK
ET

Advice should also be sought on the best route to m
arket. The best route w

ill 
depend on a num

ber of factors including:

The m
arket 

dem
and for 

the site

The type of 
purchaser/ 

developm
ent 

partner 
sought

Tim
ing and 

financial 
requirem

ents

Consideration could be given to the follow
ing routes:

Sale by private treaty
This is the m

ost com
m

on m
ethod of sale and allow

s for bilateral negotiation 
betw

een the seller and a preferred purchaser. A m
arketing price is set, and sales 

particulars are prepared and circulated by the seller’s agent. This route gives 
the seller control of the negotiation process, how

ever, potentially lim
its m

arket 
engagem

ent and relies on the goodw
ill of the purchaser to proceed w

ith the 
purchase.

Sale by public auction
This is a quick m

ethod of sale that provides certainty to buyer and seller as 
contracts are exchanged the m

om
ent the auction ends w

ith a w
inning bidder. 

It is vital that sufficient detail is provided w
ithin the auction details and the 

auction is w
ell advertised to attract potential bidders. Auction is m

ostly used 
for com

m
onplace secondary or tertiary properties w

here w
ider m

arketing is 
required to gather interest.
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Conditional sale
This is w

here contracts are exchanged w
ith pre-com

pletion ‘conditions precedent’, w
hich need 

to be satisfied prior to com
pletion. These w

ill often include an acceptable planning perm
ission 

being granted. This structure is higher risk (for the seller) and often slow
er. In return for 

the increased risk, a higher price for the site w
ould usually be received using this structure. 

Professional advice should be sought on the likelihood of the proposed conditions being 
discharged prior to entering a conditional contract, together w

ith appropriate deadlines for the 
conditions to be fulfilled.

Developm
ent agreem

ent
In som

e circum
stances, consideration m

ay be given to entering into a developm
ent agreem

ent 
w

ith a private sector partner. This is m
ost appropriate w

hen the purchaser is required to 
deliver som

e elem
ent of school im

provem
ent w

orks alongside the com
m

ercial developm
ent 

(for exam
ple as part of a m

ixed-use project). Specialist developm
ent advice should be sought 

in these cases due to the com
plexity of such agreem

ents. Advice should also be sought on 
the developm

ent partner procurem
ent route to ensure com

pliance w
ith public procurem

ent 
regulations. 

BC

DISPOSAL STRU
CTU

RES
The disposal route and deal structure proposed w

ill depend on a variety of factors 
including:

The com
plexity of the project

The strength of the m
arket

Tim
ing and financial requirem

ents

Risk appetite versus the need for price certainty.

1234Consideration should be given to one of the follow
ing disposal structures:

Unconditional sale
This is w

here the land is sold w
ithout any pre-com

pletion conditions and com
pletion usually 

occurs shortly after exchange of contracts. This structure is seen as a low
er risk (for the seller) 

and a quicker option as the purchaser is unlikely to w
ithdraw

 and there is little (if any) w
ork to 

com
plete betw

een exchange and com
pletion. It should expected that a low

er price for the site 
w

ould be received, in return for the reduced risk and increased speed.

A
Sale by inform

al tender
Follow

ing a period of m
arketing, inform

al tender gives all interested parties an 
opportunity to subm

it their ‘best bids’, together w
ith any associated conditions. 

Sellers and buyers are not bound by the results of the tender and there is usually 
an opportunity to seek clarification or further inform

ation prior to selecting a 
preferred bidder.

Sale by form
al tender

Sale by form
al tender is sim

ilar to inform
al tender w

ith the exception that the 
seller and buyer are bound by the outcom

e of the tender process. This m
ethod 

provides price and tim
e certainty but m

ay deter potential bidders and care should 
be taken to ensure sufficient due diligence is undertaken prior to com

m
encing 

the process.
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H
eads of Term

s 

Details of the parties

Identification of the property

Confirm
ation of the price 

that is to be paid

Details of any conditions, 
such as planning perm

ission 
being in place for the 
proposed developm

ent

Exchange and com
pletion 

dates

Once H
oTs are agreed, the seller should seek to negotiate and exchange contracts as quickly as 

possible to m
inim

ise the opportunity for the purchaser to am
end the term

s and / or reduce (‘chip’)  
the price. 

For conditional exchanges, w
here the purchase is subject to conditions being discharged (e.g. 

planning perm
ission being granted), progress w

ill need to be closely m
onitored to ensure that target 

and long stop dates in the contract are being adhered to and any inform
ation that is required is 

provided in a tim
ely m

anner.

Once all the conditions are discharged, the parties w
ill be in a position to com

plete the transaction. 
The seller should liaise closely w

ith legal advisors to ensure that the com
pletion process is 

undertaken in accordance w
ith the contract provision. 

In each case, consideration should be given to  w
hether overage or claw

back provisions should be 
included as part of the deal structure. This ensures that the benefit of any future uplift in value (if for 
exam

ple the purchaser sells the site at a profit w
ithin a certain tim

e period) is shared.

H
EADS OF TERM

S, CON
TRACT N

EGOTIATION
 AN

D 
M

AN
AGEM

EN
T

H
eads of Term

s (H
oTs) are agreed in a non-binding docum

ent that sets out the 
key term

s of the com
m

ercial deal prior to instructing solicitors to negotiate the 
contract. H

oTs should include:

DISCLAIM
ER

This docum
ent does not constitute legal or any other form

 of professional advice and should not be relied upon as such. It focusses on the technical 
aspects of delivering developm

ent projects on school land only and does not supersede or replace any D
fE or other statutory guidance or policies,  

or any other legal obligations or restrictions relating to the developm
ent or disposal of school land.  Any com

m
ent on m

atters of a legal nature w
ithin 

this docum
ent are for guidance only and do not represent a com

plete account of the law. LocatED
 accepts no responsibility for any dam

ages, losses 
costs or legal challenges m

ade as a result of the content of this docum
ent. 

It is essential that independent legal advice is sought at an early stage of any proposed project.
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