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As a result of recent DfE guidance, many schools and local authorities are approaching teachers and other school staff seeking information about previous convictions and cautions (including reprimands and warnings) of those living within their household.  The Union has initiated a legal challenge as we believe that the DfE guidance misrepresents the relevant legislation and imposes unnecessary obligations on employers and employees.  However in addition, some schools and local authorities are misrepresenting the guidance, and are imposing these checks overzealously, in a way not required either by the regulations or guidance.
This document advises on the impact of the guidance and the steps you can take.  Schools are responding differently to the DfE advice, so please speak to your school representative, who will be able to seek support from Division Secretaries.

What we say


When you read through this document you may have questions about what happens in your particular school or workplace and there may be collective issues that affect other members. In most circumstances, you should discuss the matter with your workplace representative initially as s/he will know whether similar concerns have been raised by other members. School level procedures will determine matters of appraisal. We have produced model procedures – if you are not happy with the procedures in your school, please talk to other members and your representative about it. If you do not have a representative at the moment, it would be a good idea to get members together to elect one. Further advice on this is available at:

http://www.teachers.org.uk/node/10513

Although members may sometimes feel that they are the only person who is affected by or concerned about a particular issue, in reality this is seldom the case – and everyone will be affected by issues of appraisal and some will also be affected by capability procedures. As a member of the NUT, you have the advantage of being able to act collectively with your colleagues. This will give you the confidence of knowing that you have the weight of the Union behind you.

Why is my employer suddenly asking me to sign a declaration form?
The Childcare Act 2006 makes it a criminal offence to employ, in connection with specified forms of early years and later years provision, a person who is disqualified from registration by the Childcare (Disqualification) Regulations 2009.
It appears that until very recently the DfE had not appreciated that that the Act might apply to schools.  Previous statutory safeguarding guidance made no mention of the Act and the requirements it places on schools.
I am a teacher not a childminder, so what does the legislation have to do with me?
The Childcare Act defines childcare as any form of care for a child, including education and any other supervised activity for a child, but also provides that childcare “does not include education (or any other supervised activity) provided by a school during school hours for a registered pupil who is not a young child”.  A young child is defined in the Act as a child of five years or under.
What that means in practice is that teachers of children under six (e.g., nursery and reception teachers), or those who are directly involved in the management of such provision (e.g. head of nursery or reception) will be within the definition of the Childcare Act.  However, teachers of children who are six or over (e.g., teachers at Key Stage 1 and above), will not be subject to the provisions of the Childcare Act.
The rules on non-teaching activities, such as before/after school clubs, are different, however (see FAQ below on activities outside school hours).
All the staff at my primary school have been asked to complete a declaration form.  Is my employer taking the right approach?
The Union is aware that a number of employers have advised head teachers/principals to ask all staff in nursery, primary and “all-through” secondary schools to complete declaration forms.  In the NUT’s view the regulations do not require this to be extended to all staff and we are seeking the agreement of school leaders and local authorities to do no more than what is required to comply with the law.  Staff in secondary schools should generally fall outside the remit of the current legislation.
What if I supervise activities for children over the age of five outside school hours?
Then you may be caught by the provisions of the Act, depending on the age range of the children and on what is meant in the Act by “school hours”.  The Childcare Act doesn’t define school hours but the NUT believes employers should take a common sense approach and apply the usual meaning, which is whenever a school is open for normal school activity or is in session.  If you provide education or supervised activities for children up to 8 years old when your school is not in session (e.g., breakfast or after school clubs and trips provided outside the curriculum), you may be deemed to be providing ‘later years’ childcare (i.e. education or supervised activity for children between the ages of six and eight).
Is it true that I may be disqualified from providing childcare because I live in the same household as someone who is?
Yes.  The Childcare Act makes it an offence for your employer to continue employing you to ‘provide childcare’ if you live with or employ someone who would be disqualified from ‘providing childcare’ if they were so inclined.  Disqualification doesn’t require any active steps to be taken by the relevant authority (i.e., Ofsted).  A person is disqualified by virtue of meeting the conditions (e.g. certain convictions) which give rise to disqualification.  These conditions are set out in the Childcare (Disqualification) Regulations. It is possible for a person to be disqualified, therefore, without realising it.

Why am I disqualified from ‘providing childcare’ simply because I live in the same household as someone who is?
That is a very good question and one the authorities haven’t adequately answered.  The DfE’s supplementary advice to Keeping Children Safe in Education… provides that “The requirement to provide the relevant information about a person who lives or works in the same household as them, guards against an individual working with young children who may be under the influence of a person who lives with them and where that person may pose a risk to children i.e. ‘by association.”
Am I required to provide information about a person who lives or works in the same household as me?
The Union believes that the Regulations do not require you to volunteer information if you don’t already know and have no reasonable grounds for believing that a person who lives or works in the same household, such as a spouse, partner, child, lodger or house/flatmate is disqualified from providing childcare.  You are certainly not obliged to ask them whether they have a criminal record and, even if you do ask, there is no obligation on them to tell you that they do.
However, if you are asked to provide information, you should bear in mind that a refusal to provide it could lead to disciplinary action for failing to act as instructed.  This is why we are asking school representatives to discourage employers from asking for more than what is required to comply with the law.
Do I have to complete a declaration form if I am not directly involved in the education of children under six?
It should be understood that the Childcare Act does not require your employer to issue a declaration form.  The form has been issued by your employer to evidence the fact that it has taken steps to seek to ensure that you, or someone living in your household, does not represent a risk of harm to pupils.  Your employer can and, in most cases, will compel you to complete the form as a condition of your continued employment.
If anything has happened since your employment that would cast doubt on your suitability to work with children, then this is something you should share with your head teacher/principal in any event.  What it should not do is lead to your disqualification from teaching since you will not be deemed to be providing childcare.  If you disclose information which later leads to your suspension from teaching speak to your school representative or contact the NUT Adviceline as soon as possible.  You may find the contact details of the Adviceline at the end of this document.
My employer’s declaration form is full of “yes/no” questions, but “I don’t know” would be the most appropriate answer to most questions. What should I do?

If you don’t know the answers to the questions asked then reply ‘don’t know’. If your employer suspends you from teaching because you’ve answered ‘don’t know’, particularly to questions about other people, speak to your school representative or contact the NUT Adviceline.  The Union will support members who are suspended without proper and appropriate cause.
My employer’s declaration form asks whether I’ve been taking any medication on a regular basis.  How should I reply?
You are not obliged to disclose information about any medication you are taking which does not affect your ability to care for children.
What kind of offences against adults would disqualify me or someone in my household from providing childcare?
Offences giving rise to disqualification may be found in the Sexual Offences Act 2003, paragraph 2, Schedule 4 of the Criminal Justice and Court Services Act 2000 and Schedules 2 and 3 of the 2009 Disqualification Regulations.  The offences include murder, rape, manslaughter, kidnapping, false imprisonment, GBH, ABH and indecent assault.
An easy to read list of relevant offences may be found at Tables 4 & 5 of Ofsted’s ‘Compliance, investigation and enforcement hand-book: childminding and childcare – disqualification’.  A link to the handbook may be found at the end of this document.
What kind of offences against children would disqualify me or someone in my household from providing childcare?
There is a long list of sexual and violent offences against children which would disqualify an individual from providing childcare. This list is to be found mainly in Schedules 2 and 3 of the Childcare Disqualification Regulations and in Tables 4 & 5 of Ofsted’s ‘Compliance, investigation and enforcement hand-book: childminding and childcare – disqualification’.  A link to the handbook may be found at the end of this document.
Is it true that I may be disqualified from providing childcare if my child or children have ever been taken into care?
Yes, it is true that you may be disqualified from providing childcare if your child or children have ever been taken into care or been the subject of a child protection order.  Schedule 1 of the Childcare Disqualification Regulations contain a long list of orders relating to care and fostering which may prohibit you from providing childcare within the meaning of the Childcare Act.
What should I do if I, or someone in my household, has a caution or conviction for an offence not listed in the Regulations?
If you or someone in your household has a caution or conviction for an offence that does not appear in the Regulations you will not be disqualified from childcare but you should bear in mind that you have an implied duty under your contract of employment to inform your head teacher/principal of any offence or conduct that may bring your school into disrepute.
What if someone I live with has a ‘spent’ conviction/caution for an offence in the Regulations?
The DfE’s supplementary guidance is completely silent on the effect of the Rehabilitation of Offenders Act 1974 (the ROOA).  This is one of the reasons why the NUT is challenging the legality of the guidance.  In the Union’s view, it shouldn’t be assumed that because the ROOA doesn’t apply to teachers, it doesn’t apply to the people they live with.  The NUT’s advice is that until the legal position is clarified you should not disclose convictions or cautions relating to someone else which are spent.  In any event, only cautions issued on or after 6th April 2007 will amount to disqualifying offences under the Regulations.
I am a nursery teacher. My partner is currently on bail pending police investigation of serious allegations.  Will I be suspended?
Allegations do not give rise to disqualification and therefore you will not be disqualified ‘by association’.  However, if your head teacher decides on assessment that you present a risk of harm to pupils, you may be suspended pending the outcome of the police investigation.
It may be inappropriate to suspend you if you are not a police suspect and your head teacher has no reason to believe that you present a risk of harm.  The DfE’s statutory guidance on safeguarding Keeping Children Safe in Education recommends a number of alternatives to suspension.
Is it true that I must apply to Ofsted for a disqualification waiver if I am disqualified from providing childcare?

If you have been correctly identified by your employer as a person disqualified from providing childcare, you will be required to apply to Ofsted for a waiver of disqualification.  While Ofsted cannot grant a waiver to anyone on the Children’s Barred List or anyone prohibited from teaching by the Secretary of State, it may grant a waiver to a teacher disqualified as a consequence of living with someone who is barred or prohibited.  
Your employer may suspend you from teaching pending the outcome of your application but legislation requires your employer only to stop you from providing early and later years provision (i.e., teaching or supervising children less than 6 years old and supervising before and after school activities for children under 8).
How does Ofsted determine whether to grant consent to waive disqualification?

Before making a decision, Ofsted say they will consider the following:
· the risk to children;
· the nature and severity of any offences, cautions or orders disclosed;
· the age of any offences or orders;
· repetition of any offences or orders or any particular pattern of offending;
· notes of any interviews with the disqualified person;
· any other information available from other authorities, such as the police; and
· any mitigating factors.

If you have been disqualified “by association”, it is the NUT’s view that your character should also be taken into consideration.  The person best placed to provide Ofsted with relevant information is your head teacher/principal.  You should therefore request a character reference from him or her if possible and attach the same to your waiver application. 

Can I appeal if Ofsted refuses to grant me a waiver?
There is a right of appeal to the Health, Education and Social Care First-tier Tribunal within 28 days of Ofsted’s decision letter.  Contact your NUT regional office if you are refused a waiver by Ofsted.
What should I do next?

If further advice is needed, in the first instance contact your NUT school representative.  Advice is also available from the Adviceline (Telephone: 020 3006 6266); Email: nutadviceline@nut.org.uk if more detailed advice is needed.

ADDITIONAL INFORMATION
DfE’s ‘Keeping Children Safe: Supplementary Advice 
https://www.gov.uk/government/publications/keeping-children-safe-in-education
Ofsted’s “Applying to waive disqualification – A childcare factsheet” 
https://www.gov.uk/government/publications/applying-to-waive-disqualification-early-years-and-childcare-providers
Ofsted’s “5.1a Disqualification: childminding and childcare”
https://www.gov.uk/government/publications/compliance-investigation-and-enforcement-handbook-childcare
Ofsted’s “6.3a Appeals: childminding and childcare” 
https://www.gov.uk/government/publications/compliance-investigation-and-enforcement-handbook-childcare
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